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Some striking claims have been made about the cost to the economy of mass litigation. 
Commentators fear that, if left unchecked, collective litigation will lose the country £18 billion 
“even under conservative modelling”,1 wipe £11 billion off the market capitalisation of our most 
innovative firms - “more than half of the public R&D investment announced in the 2024 Autumn 
Budget”2 - and stall the country’s longed-for economic expansion.  As the government calls for 
evidence on the operation of opt-out collective actions,3 Seema Kennedy of Fair Civil Justice 
insists: 

“This is no longer just a legal issue, it’s a matter of economic resilience. If policymakers 
fail to act, the UK risks becoming a hostile environment for innovation, long-term 
investment, and fair access to justice. We urgently need to recalibrate our system.”4 

In the UK, ‘mass’ litigation includes group litigation orders, informal group proceedings, 
representative actions and collective proceedings under the Competition Act, and much of the 
commentary fails to differentiate between them.  However, it is specifically opt-out collective 
actions under competition law which some commentators seem to be urging the government to 
curtail.  In practice, competition litigation is the only area where opt-out collective actions are 
usually feasible in the UK, it is the area where much of the recent growth in collective actions 

 
1 https://fairciviljustice.org/news/mass-litigation-threatens-18-billion-blow-to-uk-economy-warns-new-
report/ 
2 Ibid. 
3 https://www.gov.uk/government/calls-for-evidence/opt-out-collective-actions-regime-review-call-for-
evidence 
4 Ibid. 



has occurred, and it is the regime currently under review by the Department of Business and 
Trade. 

So where do these numbers come from, and do they support the case that opt-out collective 
actions under the competition regime are harming the British economy? 

The £18 billion figure 

The suggestion that mass litigation could cost the UK economy £18 billion originates with a 
paper by ECIPE entitled “The Impact of Increased Mass Litigation in the UK” 5 (the ECIPE Paper).  
In it, they use numbers from a paper by the US Institute for Legal Reform6 (the ILR Study), apply 
various assumptions to extrapolate equivalent UK numbers, and end up with a figure of £18 
billion.   Thus, the starting point is the ILR Study. 

The ILR Study 

The ILR Study claims to measure the ‘total costs and compensation’ of the American tort 
system, which it estimates to amount to 2.1 per cent of US GDP.    The ILR’s methodology has 
been described as “false, inflated drivel” by US commentators.7  For present purposes, however, 
the problem is that the ILR assessment of ‘tort costs’ (which ECIPE use to calculate costs to the 
UK economy) consists of settlement costs and insurance costs, neither of which can properly 
be characterised as anything of the sort.   

It may be helpful here to clarify what is meant by a ‘cost to the economy’.  Importantly, it is not 
the same as spending.  When consumers and businesses spend money on products and 
services which are of value to them this is generally a good thing.  It does not harm the 
economy.  A cost to the economy, is something which reduces the overall economic output, 
efficiency or resources available in society.   

Thus, settlements are not a cost to the economy.  Whilst obviously a cost to the person 
paying them, settlements are not a cost to the economy.  They just transfer money from one 
party to another.  They are not a system ‘cost’ at all. 

Similarly, insurance is not a cost to the economy. Insurance is also an expense to the person 
paying it, but the premiums paid are used to fund payouts to cover losses.  This too, is just a 
transfer of money from one party to another.  The ILR Study includes many insurance expenses 
which are of clear value to society and to the businesses and consumers who buy them (for 
example, insurance to cover the cost of medical expenses and damage to a car after a traffic 
accident).  Payment of insurance premiums enables the insured to avoid the risk of catastrophic 
downside in the event that a risk materialises.  It is nonsensical to suggest they represent a loss 
to the economy. 

Insurance costs might reduce efficiency in the economy if people or businesses are forced to 
insure unnecessarily high risks.  This might force them to pay excessively high premiums, 

 
5 https://ecipe.org/publications/impact-of-increased-mass-litigation-in-the-uk/ 
6 McKnight DL & Hinton PJ (2024).  https://instituteforlegalreform.com/wp-
content/uploads/2024/11/2024_ILR_USTorts-CostStudy-FINAL.pdf 

7 Center for Justice and Democracy: “False, Inflated Drivel: What’s Wrong With The U.S. Chamber Of 
Commerce’s “Tort Cost” Report, December 2022 
https://centerjd.org/content/false-inflated-drivel-what’s-wrong-us-chamber-commerce’s-“tort-cost”-
report 



instead of spending that money on something more productive.  In this respect, the ILR may 
have a point.  Even if much of the insurance spend they are counting is necessary and desirable, 
some of it might not be.  Certainly, Frederik Erixon of ECIPE is very worried about the effect of 
collective actions on insurance spending, claiming in his GLP article8 
 

“Massive growth of mass litigation lawsuits leads to massive growth in insurance costs.  
In the US, where insurance data are available … collective actions are estimated to cost 
about 2% of GDP per year – a figure that has risen sharply in recent years.  Using 
conservative assumptions of insurance costs in the UK representing just 10-30%f US 
levels, the annual cost to the UK economy already runs into the billions.  Our study 
estimated that the cumulative impact could reach £18 billion, with some of the heaviest 
burden falling on innovative firms”. 

For the reasons given above, the ILR numbers he is quoting are, at the very least, grossly 
inflated.  But even if one agrees that companies spend too much on insurance to protect 
themselves against lawsuits, this is irrelevant to the economic cost of competition litigation.9   

First, even the US data which ECIPE rely upon does not appear to include insurance against 
antitrust liabilities (or at least it is not clear whether it does or not).  The ILR list the liabilities 
they have assessed as personal injury, consumer, labour, environmental, finance and 
commercial litigation claims, automobile accident claims and medical liability claims.10 
Competition or antitrust liabilities are not separately itemised.  And whilst the study states, at 
one point, that they are insurable (which should mean they are included in the ILR’s figures),11 it 
also acknowledges that proven acts of collusion cannot be insured,12 and so are not covered.   

Secondly, in the UK at least, businesses cannot insure against potential future liabilities for 
competition law infringements.  The only way to avoid competition lawsuits is to procure and 
follow appropriate legal advice and have a comprehensive compliance programme.13  It is not 
known whether the amount businesses spend on compliance has increased since the 
introduction of the collective actions regime, or is set to do so.  If it has, however, this seems 
more likely to represent a benefit to the UK economy than a cost to it.  Indeed, it is a central 
objective of the competition law regime that it should encourage competition law compliance. 

Garbage in garbage out 

The problem with the ILR Study is not so much that the numbers are wrong, as that they are 
counting completely the wrong thing.  No matter how the ECIPE Paper might seek to flex the 
numbers, they can have no relevance to the question at hand.  Historic American insurance and 

 
8 Frederik Erixon: The economic consequences of the UK’s unchecked rise in mass litigation are real, GLP 
15 September 2025 
9 Although ECIPE’s Paper refers more generally to ‘mass litigation’, Frederik Erixon’s article was a response 
to Anthony Maton’s defence of collective competition actions https://www.hausfeld.com/en-gb/what-we-
think/publications/warnings-about-an-unchecked-rise-in-mass-litigation-are-simply-wrong.  It is clear 
that ECIPE have collective competition actions in their sights. 
10 Ibid, p32. 
11 Ibid, p13 “antitrust liability, such as for unfair competition” and p30  
12 Ibid, fn 45. 
13 Claimants in collective proceedings will also procure ‘after the event’ insurance to cover the risk of 
having to pay the defendant’s legal costs in the event their claim is unsuccessful.  This does not appear to 
be a category of insurance which forms part of either the ILR or ECIPE’s analysis, and is a cost only 
incurred once collective proceedings are underway. 

https://www.hausfeld.com/en-gb/what-we-think/publications/warnings-about-an-unchecked-rise-in-mass-litigation-are-simply-wrong
https://www.hausfeld.com/en-gb/what-we-think/publications/warnings-about-an-unchecked-rise-in-mass-litigation-are-simply-wrong


settlement data relating to non-antitrust tortious liabilities cannot possibly provide any useful 
information about the impact of collective proceedings on the UK economy.  At best the figures 
are worthless.  At worst, they are alarmist and misleading. 

£11 billion in lost market capitalisation 

Even if one accepts that the £18 billion figure based on US insurance spending is unfounded, 
there would be reasonable cause for concern if unmeritorious collective actions irreparably 
harmed the value of blameless and innovative UK businesses.   This could represent a cost to 
the economy, if it damaged those businesses’ ability to invest.  It is therefore necessary also to 
examine the claim that collective actions wipe £11 billion off the value of UK companies. 

This  ‘lost market capitalisation’ figure also originates in the ECIPE Paper.  Surprisingly, it is not 
derived from an analysis of the share value of companies currently defending collective 
proceedings in the CAT, which is easily accessible public information.  Rather, ECIPE again use 
evidence from the US, referring to a paper by Kempf & Spalt from 2020.  ECIPE claim that the 
Kempf & Spalt paper shows that collective lawsuits have a 2.8 per cent negative impact on 
highly innovative companies in the US.1415  They use this figure to extrapolate a UK number 
(0.84%), apply it to the market capitalisation of certain UK companies, and claim it shows a loss 
of £11 billion.16 

The problem with this approach is immediately apparent on reading the Kempf & Spalt paper, 
whose title (conveniently hidden in a footnote in the ECIPE Paper) is “Attracting the Sharks: 
Corporate Innovation and Securities Class Action Lawsuits”.  Kempf & Spalt’s work is, 
specifically, about the effect on market capitalisation of securities class action lawsuits in the 
US.  It looks at cases brought by investors in companies who claim that misconduct has 
negatively affected their stock value or investors’ financial interests.   

Competition law proceedings are quite different from securities lawsuits.  Unlike the latter, they 
do not imply that a company has been misleading its investors about its value.  This author 
takes no view on whether Kempf & Spalt have correctly analysed the effect of securities 
lawsuits on US companies.  However, it is not remotely reasonable to assume that competition 
lawsuits would have the same effect on companies in the UK, particularly if unsuccessful.   

It is difficult to see how anything useful about the UK competition regime can be learned from 
the Kempf & Spalt paper, let alone how it can be used as evidence of a £11 billion cost in lost 
market capitalisation.  As with the £18 billion figure discussed above, it is alarmist, misleading 
and completely unevidenced. 

Costs must be weighed against benefits 

A serious assessment of whether the collective actions regime represents a net cost or benefit 
to the UK economy would have to: 

(a)  quantify any potential reductions in overall economic output or efficiency; and  

 
14 Kempf. E. & Spalt O (2020) Attracting the sharks: Corporate innovation and securities class action 
lawsuits.  Management Science. 69(3) 1805-1834 
15 Similarly, Frederik Erixon of ECIPE  claims in his GLP article, ibid, that  “[a]cademic research shows that 
even unsuccessful claims can depress a company’s market capitalisation” 
16 In order to extrapolate equivalent UK figures, this 2.8 per cent from Kempf & Spalt is multiplied by 30 per 
cent (for some reason), with the resulting 0.84% applied to the aggregate market capitalisation of the top 
95 UK investors in R&D.  This gives the figure of £11 billion. 



(b) set those against the benefits to the economy of deterring competition law breaches 
and providing just outcomes for those harmed by them.   

The ECIPE Paper does neither of these things. 

It should be in everybody’s interests that the competition law regime is as efficient and fair as 
possible, and that it represents a net benefit to the UK economy, in the interests of UK 
consumers.  Hyperbole, bogus numbers and special pleading do not help to deliver this 
outcome. 
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